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CROSS-APPELLEE'S BRIEF

The facts involved in this appeal have been

previously stated both in the cross-appellant's

brief and in the appellant's brief herein. In this

cross-appeal the receiver contends, in effect, that

the entire statute upon which the tax claim of the

state is based is unconstitutional in that it does

not aiford due process of law. Apparently from

this contention the cross-appellant would have the

court conclude that the claim of the state is in-
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valid in its entirety and should not have been

allowed at all, though this is not positively stated

in the cross-appellant's brief. Secondly, he con-

tends that, in any event, the claim of the state is

not entitled to any priority by reason of any rule

of the common law granting a priority to the

sovereign. Finally, he contends that neither is

the state entitled to any priority by reason of its

claim being a lien. In other words, it is his

position that the statute herein failed to provide

a remedy for the enforcement of the lien which it

purports to create and that, therefore, said pur-

ported lien is in reality of no effect.

The cross-appellant has discussed these points

in the reverse order from that above set forth.

We shall therefore consider them in the same order

in which he has presented them.

POINT I

THE LIEN CREATED BY THE CALIFORNIA MOTOR

VEHICLE FUEL TAX ACT IS VALID AND MUST

BE RECOGNIZED IN THIS RECEIVERSHIP PRO-

CEEDING

The tax for which the state's claim was. filed

herein, was for distribution of motor vehicle fuel

in the State of California during the first quarter

of the year 1931, pursuant to the provisions of the

California Motor Vehicle Fuel License Tax Act.

(Stats. 1923, p. 571, as amended.) Said statute, as

it existed during said first quarter and until March
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30, 1931 (see Calif. Statutes 1931, p. 109), is set

forth ill full ill the appendix to this brief.

During the times involved herein, section 4 of

said act, after specifying when the tax should be

paid, provided that

''Said tax shall be a lien upon all the property

of the distributor. It shall attach at the time of

the delivery or distribution, subject to the tax,

shall have the effect of an execution duly levied

against all property of the distributor, and shall

remain until the tax is paid or the property sold

for the payment thereof.''

Calif. Stats. 1925, p. 659, sec. 4.

The cross-appellant concedes, as he must, the ex-

istence of this provision, but contends that there was

no remedy provided by the statute for the enforce-

ment of said lien and that, therefore, the above

quoted provision is of no effect in its attempt to

create a lien.

He points out that the provisions of section 4, as

amended in 1931 (Calif. Stats. 1931, p. 109), setting

forth a procedure for the enforcement of said lien

and collection of said tax by seizure and sale of

certain property of the distributor by the Con-

troller, were no part of the tax law at the time the

tax involved herein accrued. He further points out

that the case of Pauley vs. State of California, 75

Fed. (2d) 120, involved motor vehicle fuel

taxes levied pursuant to the 1931 amendment to

said California Motor Vehicle Fuel Tax Act.

(Cross-appellant's brief, pp. 5-7.) He then states
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that ''while the statute at the time involved here

did not provide a method for enforcing the pur-

ported lien, the act did provide a procedure, and

only one procedure, for collecting the tax," which

procedure must be exclusive, because, ''where the

statute provides a mode for the collection of the

tax that is the only mode availably. " (Cross-

appellant's brief, pp. 9, 10.) The method for col-

lection provided by the statute, and referred to by

said cross-appellant is found in section 9 of the Tax

Act. It provides

:

"Upon the request of the State Controller, it

shall be the duty of the attorney general to com-

mence and prosecute to final determination in

any court of competent jurisdiction an action at

law to collect any tax herein imposed which is

delinquent and all penalties and interest ac-

crued. '

'

The cross-appellee concedes that if a statutory

method were provided for the enforcement of the

lien, that method would be the only one available in

the absence of express or implied provision in the

statute to the contrary. This is the effect, and the

only effect, of the decisions in Boskoivitz vs. Thomp-

son, 144 Cal. 724, and Page vs. W. W, Chase Co,,

145 Cal. 578, cited by the cross-appellant in his brief

at pages 10 and 11. Here, however, the cross-appel-

lant, while contending in one breath that the statute

has not provided any method for the enforcement

of the lien, contends in the next breath that the pro-

vision for the collection of the tax by an action by
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the Attorney General is the exclusive method for

enforcing the lien. If the statute provides no method

for enforcing the lien it certainly can not be said

that, merely by providing a method for collecting

the tax the legislature intended that there should

be no method for enforcing the lien which they have

by express terms established. In order to bring this

case within the principle stated by Boskowitz vs.

Thompson, supra, it must be assumed that the action

which the statute provides shall be commenced by

the Attorney General is an action to enforce the lien.

Otherwise, the action provided for by the statute

does not preclude any enforcement of the lien.

In any event, however, the principle stated in the

cases cited is merely a rule for determining the

legislative intention. It has no application when the

statute itself clearly discloses that it is the inten-

tion of the legislature that the statutory remedy

should not be exclusive. In this regard, the history

of the statute here in question conclusively shows

that the legislature did not intend that said provi-

sion for an action by the Attorney General should

preclude the use of any available remedy for the

enforcement of the lien which said statute specifies

shall exist. Said section 9, providing for an action

by the Attorney General, was a part of the statute

as originally enacted in 1923 (Calif. Stats. 1923,

p. 571, Sec. 9), although said original statute did

not contain any provision for a lien for said taxes.

Then, in 1925, the legislature modified section 4 of
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the original act by adding the provisions heretofore

quoted, creating such a lien. (Calif. Stats. 1925, p.

659, Sec. 4.) It is true that the legislature did not

specifically provide any statutory remedy for the

enforcement of said lien. And said section 9 was

left unaltered. But it would be unreasonable to say

that the legislature intended to perform a futile

act in thus carefully and deliberately providing for

a lien.

Clearly, the only reasonable construction is that

the legislature intended the lien to be enforced by

such means as are available in the absence of any

statutory provision for its enforcement. This is

entirely consistent with the provisions of said sec-

tion 9 authorizing the Attorney General to com-

mence an action at law for the collection of the tax

:

there is nothing in said section which, either ex-

pressly or by necessary implication precludes any

action in equity to enforce the lien. Of course, as

the act read when originally enacted, the action at

law was the only kind of relief that could have been

sought by an action to collect the taxes, because no

lien existed under said act. However, having

created the lien, in 1925, it would be unreasonable

to say that the legislature intended said section 9

to preclude any remedy which would otherwise be

available, for enforcing the lien.

In other words, the most that can be said in the

cross-appellant's favor is that the statute failed to

specifically provide for any means of enforcing the
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lien created by the 1925 amendment. But this alone

would not preclude an action in equity to foreclose

the lien. Equity will always enforce liens, both

statutory and otherwise, where there is no remedy

at law for their enforcement.

In Hibernia Savings d- Loan Society vs. London,

etc., Ins. Co., 138 Cal. 257, the court said at page

259:

''The enforcement of liens, whether equitable

or statutory, is a well-recognized function of

courts of equity; and the only distinction in this

respect between the different kinds of liens is,

that in the case of the latter equity will inter-

pose only where there is no other adequate rem-

edy. (1 Pomeroy's Equity Jurisprudence, sees.

167, 112 (class 4), 171, 297, and note 2; 3 Pom-
eroy's Equity Jurisprudence, sees. 1268-1269, p.

1415, n. p. 2185; Lockett v. Robinson, 31 Pla.

134; Witmer's Appeal, 45 Pa. St. 455; Gilchrist

V. Helena etc. R. R. Co., 58 Fed. 711) ; to which

may be added the case of Morton v. Adams, 124

Cal. 229.''

See also:

Proctor vs. ArakeUan, 208 Cal. 82, 98;

Everett vs. Hayes, 94 Cal. App. 31, 34.

For general statements of this principle see: 16

Cal. Jur. 353, ''Liens," section 52; and 37 C. J.

340, "Liens," section 65.

As has been stated, there is nothing in section 9

of the act here involved which would require a

different conclusion. An action to foreclose the

lien is entirely consistent with the provisions of
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said section. The only interpretation of the statute

which is reasonable, in the light of the manifest

intention of the legislature, is that any action might

be brought for the enforcement of the lien created

by the 1925 amendment, which would be available

for this purpose in the absence of said section 9.

It is therefore submitted that the lien here in

question was not without a remedy for its enforce-

ment. The cross-appellant's entire argument as to

the validity of the lien is based upon the assump-

tion that there was no remedy for the enforce-

ment of said lien. This premise being false, his

conclusion must, of course, fall with the false

premise.

However, having convinced himself that there

was not, at the time involved herein, any remedy

for the enforcement of the lien which the statute

created, the cross-appellant then proceeds with the

contention that when there is no right to enforce

the lien for taxes such a lien does not exist. (Cross-

appellant's brief, pp. 11-13.) In support of this

proposition he cites the cases of Clark vs. City of

San Diego, 144 Cal. 361; Chambers vs. Gibson,

178 Cal. 416; and City of San Diego vs. Higgins,

115 Cal. 170.

These cases, he says, establish the rule in Cali-

fornia that when the remedy for the enforcement

of a lien is barred by the statute of limitations,

the lien ceases to exist. It is submitted that even

if this were the rule, it would not necessarily fol-

low that, when no remedy for the enforcement of a
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statutory lien is provided in the first instance by

said statute, the statute fails in its attempt to

create the lien. For in the case of the operation

of the statute of limitations, the equitable remedy

for the enforcement of the lien is barred, along

with any other remedy for its enforcement. In

the case of the failure to provide a remedy for its

enforcement in the first place, however, there is

nothing to prevent equity from enforcing the lien

in accordance with the principle heretofore stated.

However, it is not necessary to argue this proposi-

tion at length, for it is submitted that it is not the

rule in California that a lien ceases t\o exist even

when the remedy which is provided for its en-

forcement is barred by the statute of limitations.

It is believed that a consideration of the California

cases, including those cited by the cross-appellant,

will support the cross-appellee in this contention.

Chambers vs. Gibson, supra, the latest case of

those cited by the cross-appellant, merely holds that

a personal action to collect a tax is barred by the

three-year period of limitations prescribed by sub-

division 1 of section 338 of the California Code of

Civil Procedure, notwithstanding such tax is secured

by a lien. There is nothing in this case to the

effect that when the statute of limitations bars any

remedy for the enforcement of the lien, the lien

ceases to exist.

In City of San Diego vs. Higgins, supra, also

cited by the cross-appellant, the court merely held
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that an action to foreclose a tax lien is harred by

the same period of limitations which bars an action

to collect the tax. In fact, the court specifically

recognizes that a lien may exist without provision

for its enforcement. (See 115 Cal. 170, 172.)

The case of Clark vs. City of San Biego, quoted

at length in the cross-appellant's brief at page 12,

does hold that the owner of property may, after

the right of action for the collection of taxes is lost

under the statute of limitations, quiet his title

against any lien for said taxes. It is submitted

however, that, insofar as this case may hold that

the statute of limitations in California operates

to extinguish a lien rather than merely to bar the

enforcement of the lien, it has been overruled by

subsequent cases. In other words, it is not the

law in this state, that ^^When the right of action

is lost, as by the running of the statute of limita-

tions, the lien ceases to exist." (Cross-appellee's

brief, p. 11.) This is at once apparent upon a con-

sideration of the cases upon this point at about

the time when the decision in Clark vs. City of San

Diego was rendered.

In 1904, in Mutual Life Ins. Co. vs. Pacific Fruit

Co., 142 Cal. 477, in an opinion by Justice Henshaw,

concurred in by Justices McParland, Lorigan and

Van Dyke, it was held that the lien of a pledge as

security was extinguished by the statute of limita-

tions. This was said to result from the provisions

of California Civil Code, section 2911. This sec-

tion provides that:
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'^A lien is extinguished by the lapse of the

time within which, under the provisions of the

Code of Civil Procedure, an action can be

brought upon the principal obligation."

Also, in 1904, the case of Clark vs. City of San

Diego, supra, cited by the cross-appellant, was de-

cided, the opinion again being by Justice Henshaw

and concuiTed in by Justices McFarland and Lori-

gan. A hearing en banc was denied. This decision

was based upon a similar interpretation of said

section 2911 and upon the authority of earlier

cases placing a like construction thereupon.

In 1907, however, in the case of Puckhaber vs.

Henry, 152 Cal. 419, the court repudiated this in-

terpretation of said section, and expressly over-

ruled the case of Mutual Life Ins. Co, vs. Pacific

Fruit Co., supra, 142 Cal. 477. The opinion was

written by Justice Angellotti. It is particularly

worthy of note that the aforesaid Justices Hen-

shaw, McFarland and Lorigan dissented. However,

this later interpretation of said section 2911 is now

the law in California. In other words, as is said in

Puckhaber vs. Henry, supra, 152 Cal. 419, 422-423

:

^^ Section 2911, adopted as a part of the origi-

nal code in 1872, was designed simply to declare

the rule previously laid down by the decisions

of this court, to the effect that when an action

upon the indebtedness is barred by the statute of

limitations, action on any contract given by way
of security for the debt is also barred. ^ ^ *

The effect of the California rule is undoubtedly

to prevent any affirmative action on the part of
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the mortgagee or pledgee to enforce his lien,

after the debt is barred by the statute of limita-

tions. In such a case, the lien no longer exists.

It has been 'extinguished.' But the section was
not designed to prevent the application of the

equitable principle which has always been rec-

ognized as warranting courts in refusing to aid

the debtor in the recovery of possession of his

property from the mortgagee in possession or

pledgee, or in removing any cloud upon his title

created by an instrument in writing given as se-

curity, without payment of his debt.
'

'

Therefore, even assuming that the situation where

the remedy for the enforcement of a lien is barred

by reason of the period of limitations is analogous

to the situation here, where no remedy for the en-

forcement of the lien was ever provided by the

statute, in neither case does it result from this lack

of remedy that there is no lien. It is the law in Cali-

fornia, as elsewhere, that a lien may exist without

there being any remedy for its enforcement.

Of course, as has already been pointed out, there

is, in any event, a remedy for the enforcement of

the lien here in question, by the usual equitable pro-

ceeding. It is therefore submitted that, even upon

the cross-appellant's own theory, the lien which the

legislature expressly created, does in fact exist,

and must be recognized in these receivership pro-

ceedings. The court below therefore properly ruled

that the claim of the state for taxes was entitled to

priority as a tax lien claim.



— 13 —

POINT II

THE STATE'S CLAIM IS ENTITLED TO PRIORITY BY

REASON OF THE RULE OF THE COMMON LAW
GRANTING SUCH PRIORITY TO THE SOVEREIGN

The second proposition of the cross-aiDpellant

(see cross-appellant's brief, pp. 14 to 18) is material

only if his first point is sustained by the court. In

other words, if the court determines that the state's

claim does in fact constitute a lien and is entitled

to the priority accorded such lien, then, of course,

the question of whether the state's claim is entitled

to priority by reason of the common-law^ rule grant-

ing priority to the sovereign, is immaterial. Con-

versely, however, even if the tax claim does not

constitute a lien, it is nevertheless entitled to pri-

ority herein if the common-law rule granting pri-

ority to the sovereign applies in California.

At the outset the cross-appellant recognizes that

this court, in the case of Pauley vs. State of Califor-

nia, supra , '^referred to a priority existing as to

debts due to the sovereign." (Cross-appellant's

brief, p. 14.) ^'However," he says, 'Sve feel that

the decision as to priority was based upon the hold-

ing of the court tliat there was a lien for the taxes"

(referring to the last paragraph in the opinion in

said case). It is true that in said paragraph of

recapitulation the court does not again mention the

common-law priority. However, the entire last page

(and more) of the report of said opinion in 75 Fed.

2d, except said concluding paragraph, was devoted
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to a consideration of the proposition asserted by the

State of California that, by its adoption of the com-

mon law, said state has succeeded to the prerogative

right of the British Cro\^Ti to priority in payment

of taxes out of the assets of insolvent debtors as

against all person not having antecedent liens. After

considering the case of Marshall vs. New York, 254

U. S. 380, 382 to 385, 41 Sup. Ct. 143 at 144, 65 L. Ed.

315, the court said, of the then appellant's attempt

to distinguish said case:

''A study of the California Statutes and of the

California Loan Case, supra, however, will con-

vince one that the appellant is in error, and that

the law of California clearly recognizes the pri-

ority of the State's liens for taxes." (75 Fed.

2d, 120 at 134.)

Clearly, the court in the Pauley case carefully

considered the matter and determined positively that

the State of California is entitled to the priority

accorded to the sovereign at common law. The mere

fact that the court did not reiterate this principle in

its concluding paragraph does not, of course, mean

that said principle was not one of the bases for the

decision.

Despite this decision, however, the cross-appellant

asserts that the common-law rule of priority of the

claims of the state does not exist in California ''by

reason of the fact- that there are statutes which are

inconsistent with such rule of the common law."

(Cross-appellant's brief, p. 14.) Continuing, the

cross-appellant states

:
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^'We are frank to state that the argument

which we are now^ advancing is in part taken

from the brief submitted to this Court in the

matter of Laugharn, as Trustee in Bankruptcy
V. State of California, in which a memorandum
decision was rendered by this Court as reported

in 77 Fed. (2d) 1005. However, the last men-
tioned case was a proceeding in bankruptcy, and
involved, therefore, express preferences as to

taxes, provided for under section 64a of the

Bankruptcy Act. The proceeding here is one

in an Equity Receivership.'' (Cross-Appel-

lant's brief, pp. 14, 15.)

Apparently the cross-appellant has misconceived

the argument which was presented in the cited

case. There, the argument with regard to the effect

of certain statutes upon the common-law rule grant-

ing such priority was considered, not in connection

with the preference provided for under section 64a

of the Bankruptcy Act, but in connection with the

proposition that, assuming that the claim there in-

volved was not a tax claim entitled to priority under

said section 64a, it was nevertheless entitled to

priority under the provisions of section 64b, subdi-

vision 7 of the Bankruptcy Act. Said section and

subdivision provided that:

''The debts to have priority, in advance of the

payment of dividends to creditors, and to be

paid in full out of bankrupt estates, and the

order of payment shall be * "^ ^

''(7) debts owing to any person wlio by the
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laws of the States or the United States is en-

titled to priority. * ^ "^^

(Bankruptcy Act, Sec. 64b (7), as amended
May 27, 1926, c. 406, Sec. 15, 44 Stat. 666; 11

U. S. C. A., Sec. 104b (7).)

The appellant in the Laiigharn case, the trustee

in bankruptcy, argued that the claim there involved

was not entitled to priority under section 64a of the

Bankruptcy Act, because it was not a tax upon the

bankrupt, and, further, that, neither was it entitled

to priority under the provisions of said section 64b,

subdivision (7), of the Bankruptcy Act, because the

''debt'' was not one which, by the laws of the State

of California, was entitled to priority. Said appel-

lant conceded that, in the absence of any statute to

the contrary, the common-law rule would, of course,

apply in California. He contended, however, the

same as the cross-appellant herein contends, that

certain general insolvency laws passed by the legis-

lature of the State of California (Calif. Stats. 1852,

p. 9; Calif. Stats. 1880, p. 82; Calif. Stats. 1895, p.

143) were repugnant to and inconsistent with, and,

therefore, prevailed over, said common-law rule of

priority. The cross-appellant herein particularly

relies (as did the appellant in said Laugliarn case)

on section 35 of said 1895 act, whereby it w^as pro-

vided that

:

''All creditors w^hose debts are duly proved

and allowed shall be entitled to share in the

property and estate pro-rata, without priority
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or preference whatever, other than as provided

in this Act and in Section 1204 of the Code of

Civil Procedure."

From this section, and from the fact that said

section 1204 of the Code of Civil Procedure does

not specifically give any priority to the state,

they then conclude that the state does not have such

priority, and therefore, that the common-law rule

does not prevail.

It is submitted, however, that said statutes do not

prescribe a different rule in California than that

of the common law. The statutes make no men-

tion whatsoever of the State of California or of any

other political subdivision. It is too well settled to

require extensive citation of authority, that statutes

which would operate to trench upon the state's

sovereign rights do not bind the state, unless such

intention is manifested by express terms or by

clear and necessary implication. (See 23 Cal. Jur.

625, ''Statutes," section 24.) Clearly, in the absence

of any mention whatsoever of the State of Cali-

fornia, or of any of its political subdivisions, it

certainly can not be said that it was the intention

of the legislature, in adopting said insolvency act,

to in effect repeal the common-law rule applicable

in this state that the government is entitled to be

preferred over other creditors, in the payment of

its taxes.

In support of his contrary position, the cross-

appellant relies exclusively upon the case of In re
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Devlin, 180 Fed. 170. (Cross-appellant's brief, pp.

16-18.) Said case was decided by the district

court of Kansas, First Division, in 1910. It is sub-

mitted that the decision in that case is unsound, and

should not be followed by this court. Said decision

was carefully analyzed at pages 33 to 36 of the brief

of appellee in the case of Laugharn vs. State of Cali-

fornia, supra, in which case the court did not

accept the contentions of the then appellant, based

upon said In re Devlin, supra.

A far more sound interpretation of a similar

insolvency law is found in the case of Common-

wealth of Pennsylvania vs. Stocker, 70 Fed. (2d)

453 (3d C. C. A. 1934.) In that case the State of

Pennsylvania filed its claim in a bankruptcy pro-

ceeding for a debt owing to it, asserting priority of

a sovereign in pa^nnent over other creditors. The

trustee argued that "the commonwealth has waived

the priority, which theretofore it had acquired

under the common law, by its legislative declara-

tion of preferences in the settlement of an insolvent

estate in which it omitted any preference of its

own/^ (Italics ours.) The Pennsylvania statutes

in question establish complete rules relating to in-

solvency practice in said state, providing for cer-

tain specific priorities. No mention is made of

claims of the state, either for taxes or ordinary

debts. (Purdon's Pa. Stats. Ann., Title 39.)

Therefore, the court, after stating that ^' cases

generally, and cases in Pennsylvania itself, are

strong to the effect that a state can not be deprived
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of its rights of a sovereign by inference, that it

must be manifested 'by explicit terms' and 'by ap-

propriate constitutional or legislative action'/' re-

jected the contrary contention of the trustee, say-

ing, ''We can not find any legislative pronounce-

ment, equivocal or otherwise, or any situation or

circumstance in the insolvency laws of Pennsylvania

which suggest the commonwealth has surrendered

its sovereign right of priority in the payment of

its debts over its citizens, nor can we find an

implication—certainly not a 'necessary and irre-

sistible' one—that such was its intent and purpose."

(70 Fed. (2d) 453 at 454.) In other words, it was

held that the Pennsylvania statutes did not, by mere

failure to specify any preference in behalf of the

state, do away with its common-law right to prefer-

ence. This construction is sound and is the only

one which should be applied in the principal case.

It is submitted that the common-law priority of

the sovereign has not been repealed in California.

Therefore, even if the tax were not a lien, entitled

to priority as such, it would nevertheless be entitled

to priority herein under said common-law rule.

POINT III

THE STATUTE INVOLVED HEREIN IS NOT UNCON-

STITUTIONAL IN THAT IT DOES NOT AFFORD

DUE PROCESS OF LAW

The third and final point of the cross-appellant is

that the statute involved herein is unconstitutional
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because it does not afford due process of law. The

decision in Pauley vs. State of California, supra, is

again distinguished upon the ground that the

statute which was there involved was the California

Motor Vehicle Fuel License Tax Act as amended in

1931, whereas the act which is here involved is said

law prior to the 1931 amendment. It is true that

the ''elaborate provisions" for the collection of said

tax referred to by the court in said case (75 Fed. 2d,

120 at 130), in rejecting the argument therein pre-

sented that said 1931 statute did not afford due

process of law, were not a part of the statute as it

existed at the times involved herein. However, as

will be pointed out, there were other provisions

which afforded due process in an even more ade-

quate manner.

The following is the tax process as provided by

said Motor Vehicle Fuel License Tax Act as it

existed in the first quarter of 1931, prior to the 1931

amendment: (See Appendix hereto for complete

act and for statutory references for each section.)

Section 1 of said act contained certain definitions

of the terms used in the act. Section 2 provided

for the licensing of distributors as defined in said

act. Section 3 provided that every distributor

should ^^pay a license tax to the State Controller

of this state of two cents * for each gallon of motor

* There is an additional tax of one cent on the distribution of each
gallon of fuel, imposed by Chapter 795, California Statutes of 1927, which
adopts by reference the provisions of the "two cent" act. (Statutes 1927,

p. 1565.)
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vehicle fuel refined, manufactured, produced or

compounded by such distributor in this state and

sold and delivered by him in this state * * *."

Section 6 of said act provided that each dis-

tributor shall, within twenty days after each quar-

ter year commencing with the quarter ending

December 31, 1923, file with the State Board of

Equalization "a verified statement showing the total

number of gallons of motor vehicle fuel refined,

manufactured, or compounded by such distributor

within this state and sold during such quarter by

such distributor within this state," and further pro-

vided that

''The state board oi equalization shall com-

pute the license tax due or to become due here-

under, and extend the same upon a tax roll

prepared and kept for the purpose, and on or

before thirty days from and after the close of

each quarterly period as herein defined, shall

deliver said tax roll to the state controller, who
shall give due notice of the dates when said taxes

will become due."

Section 4 of said act, in addition to providing that

said tax should become a lien, as heretofore consid-

ered, required the distributor to pay to the State

Controller the license taxes thus assessed, in quar-

terly installments,

''within thirty-five days after the end of the

quarter for which the same is due, and if not paid

prior thereto shall become delinquent at five

o'clock p. m. on the forty-fifth day after the end
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of such quarter, and ten per cent penalty shall

be added thereto for delinquency.''

There were no provisions for the collection of said

tax by seizure and sale of any property of the dis-

tributor. As the cross-appellant has mentioned,

such provisions were first added to the act in 1931.

In fact, the only express provision for the collection

of said tax at the time the tax herein accrued, was

the provision in section 9 that

'^Upon the request of the state controller, it

shall be the duty of the attorney general to com-

mence and prosecute to final determination in

any court of competent jurisdiction an action at

law to collect any tax herein imposed which is

delinquent and all penalties and interest ac-

crued."

Clearly, under this section, the distributor as de-

fendant in such an action would be accorded full

opportunity to present any valid defense which he

might have. Similarly, if an action were com-

menced to foreclose the state's lien, under the im-

plied authority to bring such an action as hereto-

fore discussed, the distributor would likewise have

full opportunity to contest the validity of the as-

sessment either in its entirety or as to its amount, or

present any other valid defense he might have. See

Mammina vs. Alexander Auto Service Co. et al., 164

N. E. 173 (111.), 61 A. L. E. 649, holding that equity

will enforce a statutory lien when no action therefor

is specifically provided in the statute and holding

further that 'because the lien must be enforced in
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equity (there being no other remedy for the en-

forcement thereof), this constitutes due process even

in other than tax matters.

As was stated by this court in the case of Pauley

vs. State of California^ supra, ''It is fundamental

law that 'due process' in tax matters does not mean

'judicial process.' " (75 Fed (2d) 120 at 131.)

Therefore, by providing, in effect, that payment of

the tax here in question could be enforced only by an

action, either at law, as specifically mentioned in the

act, or in equity, as implied by the statutory pro-

visions for a lien, the statute in fact provides even

more than due process.

Nevertheless, the cross-appellant insists that the

statute failed to grant due process, first, because it

"makes no provision for a hearing before the board

prior to the making of the assessment"; secondly,

because it "makes no provision whatever for a hear-

ing before the board to protest or contest the assess-

ment after it has been made," and finally, because

the statute "makes no provision for a hearing, be-

fore the board exercises its power to revoke the

license" of the distributor. (See cross-appel-

lant's brief, p. 23.) These objections may be an-

swered in the order in which they are made.

It is well established that due process is afforded

in tax proceedings if objections to the validity and

amount of a tax may be taken in the proceedings to

enforce payment. There is no rule of law which re-

quires a hearing prior to the making of the assess-

ment. As was said in Nickey vs. State of Mississippi,
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292 U. S. 393, 54 S. Ct. 743, 78 L. Ed. 1323, in af-

firming the decree of the State Supreme Court

allowing recovery of taxes

:

'^ There is no constitutional command that no-

tice of the assessment of a tax, and opportunity

to contest it, must be given in advance of the

assessment. It is enough that all available de-

fenses may be presented to a competent tribunal

before exaction of the tax and before the com-

mand of the state to pay it becomes final and
irrevocable. Wells, Fargo & Co. v. Nevada, 248

U. S. 165, 39 S. Ct. 62, 63 L. Ed. 190; Bristol v.

Washington County, 111 U. S. 133, 146, 20 S. Ct.

585, 44 L. Ed. 701; McMillen v. Anderson, 91

U. S. 37, 24 L. Ed. 335 ; see American Surety Co,

V. Baldwin, 287 U. S. 156, 168, 53 S. Ct. 98, 77

L. Ed. 231, 86 A. L. R. 298."

Similarly, in Wells, Fargo & Co. vs. Nevada, 248

U. S. 165, 39 S. Ct. 62, 63 L. Ed. 190, in affirming a

judgment of the State Supreme Court in favor of

the state in an action to enforce a tax, the court

said

:

^^A want of due process of law in the sense

of the Fourteenth Amendment is asserted be-

cause the valuation by the state board was made
without notice to the company or according it

an opportunity to be heard. Assuming that

the premise is correct (as to which the record is

not entirely clear), we are unable to accept the

conclusion. In Nevada the mode of enforcing

a tax such as this is by a judicial proceeding

wherein process issues and an opportunity is

afforded for a full hearing. Only after there
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is a judgment sustaining the tax is payment en-

forced. Rev. Laws, 1912, sees. 3659-3665. This,

as repeatedly has been held, satisfies the require-

ments of due process of law. Hagar v. Recla-

mation District, 111 U. S. 701; Winona & St,

Peter Land Go. v. Minnesota, 159 U. S. 526,

537; Galhtp v. Schmidt, 183 U. S. 300, 307."

So also in Gallup vs. Schmidt, 183 U. S. 300, 22

S. Ct. 339, 46 L. Ed. 283, in affirming the judg-

ment of the State Supreme Court in favor of the

county treasurer and against the tax debtor, the

court said:

'^It has frequently been held by this court,

when asked to review tax proceedings in state

courts, that due process of law is afforded liti-

gants if they have an oppoii:unity to question the

validity or the amount of an assessment or

charge before the amount is determined, or at

any subsequent proceedings to enforce its col-

lection, or at any time before final judgment is

entered. Walker v. Sauvinet, 92 U. S. 90;

Davidson v. New Orleans, 96 U. S. 97; Spencer

V. Merchant, 125 U. S. 345; Allen v. Georgia,

166 U. S. 138; Orr v. Gilman, ante, 278."

These same cases likewise answer the objection of

the cross-appellant that there is no provision '^for

a hearing before the board to protest or contest

the assessment after it has been paid." (Cross-

appellant's brief, p. 23.) Due process does not re-

quire that there be a hearing before the board.

Of course, such a hearing would be adequate, but

here the state has chosen to go further and permit
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the taxpayer to have his day in a regularly con-

stituted court. At the time here involved there

was no other method provided for the collection of

the tax. Certainly, then, the cross-appellant can

not say he was denied due process.

Finally, with regard to the cross-appellant's ob-

jection that the statutes make no provision for a

hearing before the board exercises its power to re-

voke the distributor's license, it might even be con-

ceded that this particular provision was unconstitu-

tional, without in the least affecting the remainder

of the statute. This provision has nothing what-

soever to do with the collection of the tax. Even if

this penalty were invoked, the tax might remain un-

paid and the question of the validity and amount

of the assessment would still be open to question

in the action which would be required in order to

enforce collection of the tax. Furthermore, it can

not be assumed that the board will exercise the

power vested in them by this section for the pur-

pose of collecting an invalid tax. Clearly, if they

did seek to so exercise said power they might be

restrained by a court of competent jurisdiction.

In any event, there is no question raised in this case

as to the application of said section. The receiver

is not, therefore, in a position to complain. (See

Pauley vs. State of California, 75 F. 2 (d) 120,

132.)

The cross-appellant also stresses (cross-appel-

lant's brief, p. 20, pp. 21-22) the provision of sec-

tion 9 to the effect that upon the failure of a dis-
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tributor to report to the State Board of Equaliza-

tion as required by the act, said board shall fix the

amount of the license tax and shall add a penalty of

25 per cent thereto, and the State Controller shall

proceed to collect said tax and penalty together with

interest at the rate of 7 per cent per annum, ^^and

the distributor is thereafter estopped from com-

plaining of the amount thereof." This provision

clearly refers only to assessments made upon the

failure of the distributor to report as required by

the act. The record herein contains no suggestion

that the taxes and penalties here involved were

levied and assessed under the provisions of section

9, nor was there ever any contention made that the

distributor herein was estopped from complaining

of the amount of the tax as provided in said sec-

tion. On the contrary, as is shown by the findings

of fact herein, the claim was merely for the taxes

upon the amount of motor vehicle fuel actually sold

and delivered by the distributor of which the cross-

appellant is the receiver, and for the 10 per cent

penalty thereon as provided by section 4 of the Cali-

fornia Motor Vehicle Fuel Tax Act. (See tran-

script of record, pages 32a and 32b, paragraphs I,

II and IV.) Assuming, then, that it would be a

denial of due process to thus esto^j the distributor

from complaining of the amoimt of the assessment

under the circumstances to which the act applies,

there is no such issue presented in this case. There

has been no attempt to so apply the act.
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TJae final argument of the cross-appellant in sup-

port of his proposition that the statute herein is

unconstitutional in that it does not afford due

process of law, relates to the provisions of section

18 of the act. (See cross-appellant's brief, pp. 23,

23.) This section provides that:

^^AU matters of procedure relating to refunds

of taxes or the cancellation of any assessment

levied under the provisions of this act shall be

governed by the provision of section three thou-

sand six hundred sixty-nine of the Political

Code. (Statutes 1925, p. 661.)

It is contended that the provisions of said sec-

tion 18 merely make section 3669 of the Political

Code applicable as to procedure, and that the sub-

stantive provisions of subdivision 3 of said section

3669 are not made applicable so as to enable the tax-

payer to have any rights thereunder to recover taxes

paid, and to obtain a cancellation of any excessive

or invalid taxes. It may very well be that this con-

tention of the cross-appellant is correct. However,

for the convenience of the court the whole of said

section 3669 is here set forth inasmuch as the cross-

appellant has set forth merely excerpts therefrom.

Said section is as follows

:

^'1. All taxes assessed and levied under the

provisions of section fourteen of article thirteen

of the constitution of this state and sections of

this code enacted to carry the same into effect,

shall be paid to the state treasurer, upon the

order of the controller, without deduction for
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any taxes assessed and levied to pay the prin-

cipal and interest of any bonded indebtedness

mentioned in subdivision (e) of section fourteen

of article thirteen of the constitution of this

state, and the amount due to the cities, cities

and counties, counties, towns, townships, and

districts on account of said taxes assessed and

levied for such bonded indebtedness shall be paid

to said cities, cities and counties, counties, tow^ns,

townships, or districts in the manner provided

by law. The controller must mark the date of

payment of any tax on the record of assessments

for state taxes.

2. Controller's receipt. The controller must
give a receipt to the person paying any tax, or

any part of any tax, specifying the amount of

the assessment and the tax, or part of tax, paid,

and the amount remaining unpaid, if any, with

a description of the property assessed
;
provided,

that the receipt for the second half of the taxes

may refer, by number or in any other intelligible

manner, to the receipt given for the first half

of said taxes, in lieu of a description of the prop-

erty assessed.

3. Taxes in excess of what was legally due.

Whenever any taxes, penalties, or costs collected

and paid to the state treasurer as hereinbefore

provided, shall have been paid more than once,

or shall have been erroneously or illegally col-

lected, or when any taxes shall have been col-

lected and paid pursuant to said provisions of

law upon a computation erroneously made by
reason of clerical mistake of the officers or em-
ployees of the state board of equalization, or

shall have been computed in a manner contrary
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to law, the state board of equalization shall cer-

tify to the state board of control the amount
of such taxes, penalties, or costs, collected in

excess of what was legally due, from whom they

were collected or by whom paid, and if approved

by said board of control, the same shall be

credited to the company or person to whom it

rightfully belongs, at the time of the next pay-

ment of taxes. No claim for such credit shall

be so audited, approved, allowed, or paid unless

presented within one year after the payment
sought to be refunded.

4. Cancellation of assessment. In case the

assessment of any property or any company is

duplicated upon the record of assessments for

state taxes, or there appears thereon the assess-

ment of any company whose charter has been

forfeited or right to do business in this state has

been forfeited, or the assessment of any company
which, for any reason, could not be legally

assessed, the state board of equalization or the

controller shall certify such fact to the state

board of control and said board of control shall

authorize the cancellation of such assessment."

It is true that said section 18, by its terms, in-

corporates said section 3669 only as to ''matters

of procedure," whatever this may mean. However,

section 12 of the Motor Vehicle Fuel Tax Act pro-

vided for an audit and adjustment of the tax. (See

appendix, p. 41.) Perhaps it was the intention of the

legislature that said procedure, adopted by refer-

ence to said section 3669, was intended to apply to

the substantive right created by said section 12.
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In any event, however, the entire absence of any

provision for refunds of taxes or cancellation of

any assessment would not deprive the distributor

of due process. As has already been pointed out,

at the time here involved the tax could be collected

only by an action at which time the distributor

would be afforded full opportunity to present any

valid defense which he might have.

It is therefore respectfully submitted that the

contention of the cross-appellant that the statute

involved herein is unconstitutional in that it does

not afford due process of law is without merit.

CONCLUSION

In conclusion, it is urged that the District Court

properly made its order allowing the tax claim of

the State of California as a lien and prior claim.

Said tax is entitled to priority as a lien claim.

The failure to provide a statutory remedy does not

affect the validity or existence of the lien. In fact,

it does not even mean that the lien can not be en-

forced, for equity will enforce statutory or other

liens where the remedy at law is inadequate.

Furthermore, the state is entitled to the priority

accorded at common law to the sovereign. The

common-law rule prevails in California in tliis

regard.

Finally, the act provides due process, inasmuch

as the only remedy for collecting the tax and en-

forcing the lien was by an action, in which the
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defendant could contest the validity or amount of

the tax.

The order of the District Court allowing the tax

claim of the State of California as a prior and

lien claim should therefore be affrmed.

Respectfully submitted.

U. S. WEBB,
Attorney General,

By JOHN O. PALSTINE,
Deputy Attorney General,

Attorneys for Cross-Appellee,
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APPENDIX

CALIFORNIA MOTOR VEHICLE FUEL
LICENSE TAX ACT

(Stats. 1923, p. 571, as amended by Stats. 1925, p. 659, Stats. 1927, p. 1308,

and Stats. 1929, p. 112.)

An act to regulate and license the business of pro-

ducing, refining or distributing gasoline, dis-

tillate and other motor vehicle fuels, providing

for the collection and disposition of license

taxes, prescribing penalties for violation of the

provisions of said act, and repealing all acts

and parts of acts inconsistent herewith.

Section" 1. The following words, terms and

phrases shall whenever used in this act, have the

meaning set forth in this section.

(a) ''Motor vehicle" shall include every vehicle

operated upon the highways of this state which is

propelled by the use of motor vehicle fuel.

(b) ''Motor vehicle fuel" shall include all gaso-

line, distillate, benzine, naphtha, liberty fuel and
other volatile and inflammable liquids produced or

compounded for the purpose of, or which may be

used in, operating or propelling motor vehicles ex-

cept kerosene and except unfinished products

requiring rerun, blending, or compounding and
which are not used or sold for use in such form for

the purpose of operating or propelling motor
vehicles.

(c) "Distributor" shall mean and include every

person, firm, association or corporation who refines,

manufactures, produces or compounds motor vehicle

fuel in this state and sells the same in this state;
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also every person, firm, association or corporation

who imports any motor vehicle fuel into this state

and sells the same in this state whether in the orig-

inal packages or containers in which it is imported

or otherwise than in such original packages or con-

tainers; or imports any such fuel for his own use

in this state ; also every person, firm, association or

corporation who, having acquired in this state in

the original package or container motor vehicle fuel

which has been imported into this state, shall dis-

tribute or sell the same, whether in such original

package or container in which the same was im-

ported or otherwise than in such original package or

container.

(d) ^'Service station" is a place operated pri-

marily for the purpose of delivering motor vehicle

fuel into the fuel tanks of motor vehicles.

Sec. 2. Every distributor shall within ten days

after this act becomes effective and thereafter any

person, firm, association or corporation before be-

coming a distributor shall register as such with the

state board of equalization on forms to be pre-

scribed, prepared and furnished by said board of

equalization, and said state board of equalization

shall issue to such distributor a license which shall

be valid until revoked by said board as hereinafter

provided.

Sec. 3. Every distributor shall from and after

September 30, 1923, in addition to any other taxes

provided by law, pay a license tax to the state con-

troller of this state of two cents for each gallon

of motor vehicle fuel refined, manufactured, pro-

duced or compounded by such distributor in this

state and sold and delivered by him in this state, or
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imported by such distributor into and distributed or

sold by him in this state otherwise than in the orig-

inal package or container in which such motor

vehicle fuel was imported into this state, and for

each gallon of motor vehicle fuel imported into this

state and thereafter acquired by such distributor

in the original package or container in which the

same was imported and thereafter distributed or

used by such distributor or sold by him otherwise

than in the original package or container in which

the same was imported into this state and for each

gallon of motor vehicle fuel sold, distributed or used

by him from any stock on hand or held in storage

by him on September 30, 1923. Prom any amount
found to be due upon any report hereunder the dis-

tributor shall first be allowed to deduct one per cent

of the tax otherwise due hereunder to cover subse-

quent losses occasioned by evaporation and
handling.

Sec. 4. License taxes herein required to be paid

shall be paid in quarterly installments to the state

controller for the quarters ending December thirty-

first, one thousand nine hundred twenty-three, and
ending March thirty-first, June thirtieth, September
thirtieth and December thirty-first in the year one

thousand nine hundred twenty-four and each year

thereafter. Said tax shall be a lien upon all the

property of the distributor. It shall attach at the

time of the delivery or distribution, subject to the

tax, shall have the effect of an execution duly levied

against all property of the distributor, and shall

remain until the tax is paid or the property sold

for the payment thereof. The amount of such

license tax becoming due during each such quarter
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shall be paid within thirty-five days after the end
of the quarter for which the same is due, and if not

paid prior thereto shall become delinquent at five

o'clock p.m., on the forty-fifth day after the end
of such quarter, and ten per cent penalty shall be

added thereto for delinquency. (Amendment ap-

proved May 23, 1925; Statutes 1925, p. 659.)

Sec. 5. Every distributor shall keep a record in

such form as the state board of equalization shall

require, showing the total number of gallons of mo-
tor vehicle fuel refined, manufactured, produced
or compounded in this state and sold by such dis-

tributor within this state during each quarter ; show-

ing the total number of gallons of motor vehicle fuel

imported into this state by such distributor and sold

or distributed by such distributor in this state dur-

ing each quarter, whether in the original package

or container in which the same was imported or

otherwise than in such original package or container

and the total number of gallons of such fuel ac-

quired by such distributor in the original packages

or containers in which the same was imported into

this state and thereafter sold, distributed or used

by him.

Sec. 6. Each distributor shall, within twenty

days after the quarter ending December thirty-first,

one thousand nine hundred twenty-three, and within

twenty days after the end of each following quarter,

file on forms to be prescribed, prepared and fur-

nished by the state board of equalization, a verified

statement showing the total number of gallons of

motor vehicle fuel refined, manufactured or com-

pounded by such distributor within this state and

sold during such quarter by such distributor

within this state; the total number of gallons of
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motor vehicle fuel imported into this state by such

distributor and sold or distributed within this

state by such distributor during such quarter,

when sold or distributed otherwise than in the

original packages or containers in which im-

ported into this state or used by such importer;

also the number of gallons of such fuel acquired by
him in the original package or container in which

the same was imported into this state and thereafter

sold, distributed or used by him; and such other in-

formation as the state board of equalization may
require. The state board of equalization shall com-

pute the license tax due or to become due hereunder,

and extend the same upon a tax roll prepared and
kept for the purpose, and on or before thirty days

from and after the close of each quarterly period as

herein defined, shall deliver said tax roll to the state

controller, who shall give due notice of the dates

when said taxes will become due.

Sec. 7. All motor vehicle fuel distributed by any

distributor to any of its service stations, or other

agencies, tank trucks, wagons, boats, barges, or

other facilities operated by such distributor in this

state shall for the purposes of this act be considered

in the same manner and the same license tax shall be

paid upon such motor vehicle fuel as though the

same had been sold and delivered by such distributor

;

13rovided, that the amount of motor vehicle fuel dis-

tributed during any quarter to any such agency, tank

truck, wagon, boat, barge, or other facility operated

by the distributor is hereby defined to mean the

amount thereof thereafter found to have been sold

and delivered therefrom during such quarter plus

one-ninety-ninth thereof but excluding therefrom
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deliveries to service stations operated by such dis-

tributor.

All motor vehicle fuel used by a distributor in the

operation of any motor vehicle shall for all the pur-

poses of this act be considered in the same manner
and the same license tax shall be paid upon such

motor vehicle fuel as though the same had been sold

by such distributor
;
provided, however, that in lieu

of the collection and refund of the tax upon such

fuel used for exempt purposes a credit may be given

such distributor upon his tax return and assessment.

Nothing in this act shall be construed as requiring

the payment of the license tax herein specified upon
more than one sale, distribution or transfer of the

same motor vehicle fuel. (Amendment approved
May 23, 1925; Statutes 1925, p. 659.)

Sec. 8. It shall be unlawful for any distributor

to fail, neglect or refuse to make and file am' state-

ment required by this act in the manner or within

the time therein provided, or to make any such state-

ment false in any particular.

Sec. 9. If any distributor shall fail, neglect or

refuse to file reports herein provided, the state board

of equalization, immediately after such time has ex-

pired, shall proceed to inform itself as best it may
regarding the matters and things required to be

set forth in such statement, and, from such informa-

tion as it is able to obtain, shall make a statement

showing such matters and things and shall deter-

mine and fix the amount of the license tax due to

the state from such distributor for such quarter, and

shall add to the amount of such license tax a x)enalty

of twenty-five per cent thereof, and shall deliver such

statement to the state controller who shall proceed

to collect the amount of such license tax with the
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penalty added thereto together with interest on the

whole thereof at the rate of seven percent per

annum from the date upon which such statement

should have been filed together with any penalty for

delinquent payment that may have accrued by reason

of section 4 of this act but the penalty for delinquent

payment shall not apply to or be charged against the

penalty provided for in this section for failure to

furnish a report and the distributor is thereafter

stopped from complaining of the amount thereof.

Upon the request of the state controller, it shall

be the duty of the attorney general to commence and

prosecute to final determination in any court of

competent jurisdiction an action at law to collect

any tax herein imposed which is delinquent and all

penalties and interest accrued. (Amendment ap-

proved Apr. 6, 1929; Statutes 1929, p. 112.)

Sec. 10. The provisions of this act requiring

the payment of license fees shall not be held or

construed to apply to motor vehicle fuel imported

into this state in interstate or foreign conmaerce

and intended to be sold in the original and un-

broken tank cars or other original receptacles, con-

tainers or packages and so sold while the same are

in interstate or foreign commerce nor to any motor

vehicle fuel exported or sold for exportation and

exported for use outside this state, nor to any

motor vehicle fuel sold to the government of the

United States or any department thereof for official

use of said government but every distributor shall

be required to report such exports and sales to the

state board of equalization in such detail as that

board may require. (Amendment approved ^lay

23, 1927; 'statutes 1927, p. 1308.)
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Sec. 11. Any person, firm, association or cor-

poration who shall buy and use any motor vehicle

fuel for purposes other than in motor vehicles

operated, or intended to be operated upon the public

highways of the State of California or export the

same for use outside of this state ; also any person,

firm, association or corporation who shall buy any
motor vehicle fuel and use the same exclusively in

the transportation of rural free delivery mails, and
who shall have paid any license tax for such motor
vehicle fuel hereby required to be paid, either

directly or to the vendor from whom it was pur-

chased, or indirectly by the adding of the amount
of such tax to the price of such fuel, shall be reim-

bursed and repaid the amoimt of such tax paid by
him or it upon presenting to the state controller an
affidavit accompanied by the original invoices show-

ing such purchase, which affidavit shall be verified

by the oath of the claimant and shall state the total

amount of such fuel so purchased and the same has

been used by said consumer for the transportation

of rural free delivery mails or for uses other than

in motor vehicles operated upon any of the public

highways in the State of California. The said state

controller, upon the presentation of such affidavits

and such invoices or vouchers, shall cause to be

paid to such consumer, from the license taxes col-

lected in accordance with the provisions of this act,

an amount equal to the license taxes collected here-

under on the motor vehicle fuel so purchased or so

used. All such applications shall be filed with the

state controller within twelve months from the date

of the purchase of such motor vehicle fuel. Any
application filed after such twelve months shall not
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be considered for any purpose by the state con-

troller, the treasurer or the State of California.

(Amendment approved May 23, 1927; Statutes

1927, p. 1308.)

Sec. 12. The state board of equalization shall

have the power and it is hereby authorized to make
any and all such examination of the records of

distributors as it may deem necessary in carrying

out the provisions of this act. If such examina-

tions made by said board shall disclose that any
reports of distributors of motor vehicle fuel there-

tofore filed with said board by said distributors, i3ur-

suant to the requirements of this act, have shown
incorrectly the amount of gallonage of motor vehicle

fuel distributed or the tax accruing thereon, said

board shall have the power and is hereby author-

ized to make such changes in subsequent assess-

ments of said distributors under this act as it may
deem necessary to correct the errors disclosed by
its examination of the records of said distributors

as hereinbefore authorized. The cost if any of such

examination to be payable from the regular appro-

priation for clerical assistance of said board.

(Amendment approved May 23, 1927; Statutes

1927, p. 1308.)

(Section 13 contains lengthy provisions relat-

ing to the distribution of the tax proceeds, and so

is not set forth, being immaterial here.)

Sec. 14. Any person, firm, association or cor-

poration or any officer or agent thereof failing to

pay the tax as herein provided, or violating any
of the other provisions of this act, or unlawfully
making any false statement, or concealing any
material fact in any record, report, affidavit or claim

provided for herein, shall be guilty of a misde-
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meanor, unless such act is by any other law of this

state declared to be a felony, and upon conviction

thereof shall be punished by a fine of not less than

five hundred dollars nor more than five thousand

dollars, or by imprisonment in the county jail not

exceeding six months, or by both such fine and im-

prisonment.

The state board of equalization shall have power

to revoke the license of any distributor refusing or

neglecting to comply with the provisions of this

act. (Amendment approved May 23, 1925 ; Statutes

1925, p. 659.)

Sec. 15. If any section, subsection, sentence,

clause or phrase of this act is for any reason held

to be unconstitutional, such decision shall not affect

the validity of the remaining^ portions of this act.

The legislature hereby declares that it would have

passed this act and each section, subsection, sentence,

clause and phrase thereof irrespective of the fact

that any one or more of the sections, subsections,

sentences, clauses or phrases be declared unconstitu-

tional.

Sec. 16. All acts and parts of acts inconsistent

with the provisions of this act are hereby repealed.

Sec. 17. This act shall go into effect upon the

thirtieth day of September, one thousand nine hini-

dred twenty-three, provided there shall have been

theretofore enacted that certain act to be known
and cited as the ^^ California vehicle act" intro-

duced in the forty-fifth session of the Legislature

as Senate Bill No. 743.

Sec. 18. All matters of procedure relating to re-

funds of taxes or the cancellation of any assess-
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ment levied under the provisions of this act shall

be governed by the provision of section three thou-

sand six hundred sixty-nine of the Political Code.

(New section adopted May 23, 1925; Statutes 1925,

p. 659.)
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